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The first question was whether David was a child of Fred-
erick within the meaning of the will of Frederick's father, who
left his residuary estate to trustees in trust for all his children
living at his death who should attain the age of twenty-one
years, the income of each child's share to be paid to that child
during his life, and that share then to be held in trust for all
the children of that child who should attain the age of twenty-
one years, in equal shares. The testator died in 1896, and his
son Frederick died in 1938, so that, without any relation back
of David's legitimation, he was entitled to share in his father's
share, if English conflict rules would permit of the recognition
in England of the legitimating effect of his recognition or adop-
tion under California law. On this first question Farwell J.
decided in David's favour, but his decision was reversed by a
majority judgment of the Court of Appeal, to which I will
return later.

The second question was whether David was a child of Fred-
erick within the meaning of the marriage settlement of Fred-
erick's parents, made in 1867 in contemplation of the marriage,
by which it was provided that after the death of the survivor
the settled property should be held in trust for such of the
issue of the marriage as they should appoint.    In 1888 they
exercised  this power  of appointment  and  directed  that the
settled property should be held in trust for all the children of
their marriage, and directed that the share of each child should
be retained by the trustees, and that the trustees should pay the
income thereof to the child during his or her life and after his
or her death should divide the share equally between all the
children of that child who should be born within 21  years
after the death of the survivor of Frederick's parents.    On this
second question also Farwell J. decided in David's favour, not-
withstanding  that  this involved holding that  David  was a
grandchild of Frederick's parents born within twenty-one years
after the decease of the survivor of those parents.    The grand-
mother died in 1892, and the grandfather, as already mention-
ed, in  1896, so that the twenty-one year period expired in
1917, and David was not at that date a child, legitimate or
legitimated, of Frederick.    The reversal of Farwell J.'s de-
cision on the first question involved of course the reversal of
his decision on the second question, without any need to con-
sider the apparently insuperable difficulty of giving effect to
the relation back of David's legitimation so as to enable him
to take a share under the settlement in the teeth of the rule